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Washington, DC 20500    Washington, DC 20500 
 
 
   

Resolution by The Virgin Islands Bar Association for Nomination of a  
Virgin Islands jurist on the Third Circuit Court of Appeals.  
 
 
 
Dear President Biden: 
  

 With the upcoming retirement of Judge Kent Jordan in January of 2025,  
you have the opportunity to nominate a Virgin Islander to the Third Circuit 
Court of Appeals.  The Virgin Islands had the legendary William Hastie as its 
jurist on the Third Circuit from 1950 to 1971.  However, upon Judge Hastie’s 
retirement, his seat has been occupied by numerous jurists from the other 
States in the Third Circuit.  

These other States have the lobbying power of two U.S. Senators, while 
the United States Virgin Islands is voiceless with a non-voting Delegate only 
in the House. Your predecessor, President Harry S. Truman, used his own 
forward-looking moral imperative to nominate William Hastie as a Virgin 
Islands jurist so that Virgin Islanders would have a voice and representation 
on the Third Circuit. Additionally, Hastie was the first African-American to 
serve on a federal appellate court. You now have the same opportunity and 
imperative to fill the vacancy and confer a  judicial seat to the United States 
Virgin Islands.  

The Founding Fathers were concerned with the legitimacy of 
Government.  Thomas Paine and Thomas Jefferson declared power flows up 
from the People, not down from the King.  Therefore, to be legitimate, 
government should be composed of the exact People it governs.  Yet the Virgin 
Islands have no representative on the Third Circuit, despite its rulings directly 
impact the daily life of Virgin Islanders.  This is the exact problem that the 
Thirteen Colonies had with Great Britian, no representation in Parliament and 
no ability to select their own judges.  This is antithetical to the ideals and 
principles of American Democracy that every citizen is a stake-holder in 
democracy and should have a voice and representation in every branch of 
government.   
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A rope is the strongest when weaved from many cords.  The Third Circuit will benefit from 
the diverse life experience of a Virgin Islands jurist.  Fairness and justice would be best served by 
reserving one seat on United States Court of Appeals for the Third Circuit for an attorney or judge 
from the Virgin Islands. Our sitting federal District Court judges would be an excellent choice for 
nomination.  However, there are also over 17 local judges and justices who have exemplary records 
of judicial service in the Virgin Islands, who would be excellent choices too.  Further, the Virgin 
Islands Bar Association is comprised of hundreds of members, many who would meet the high 
ethical and practical legal standards for service on the Third Circuit.   

The American Bar Association (ABA) approved by unanimous vote a Resolution in 2014 
noting the historical problems with lack of representation on the Circuit Courts of Appeal for the 
Territories. This Resolution #10A from August 12, 2014, is enclosed. The Virgin Islands Bar 
Association has unanimously voted to continue, for the tenth year, to support the American Bar 
Association’s Resolution 10A. In sum, we respectfully request you nominate a Virgin Islander to 
the Third Circuit.   

Dr. Martin Luther King, Jr., reminded us that “the arc of the moral universe is long, but it 
bends toward justice.”  The U.S. Virgin Islands has now been a part of the United States for 107 
years, since 1917.  And since the retirement of Judge Hastie, the United States Virgin Islands has 
been waiting patiently for 53 years for one of its own to have a say in dispensing justice in the 
Third Circuit.  As good neighbors and colleagues, Delaware, New Jersey and Pennsylvania, should 
welcome the inclusion of a Virgin Islands jurist to their collective wisdom.   
 
Sincerely,      Approved by unanimous vote of the Board of  
       Governors of the USVI Bar Association on  
       August 23, 2024 
 
 
President-Elect, Virgin Islands Bar Association 
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Hon. Charles E Schumer 
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U.S.V.I. Officials 
Hon. Albert Bryan,  
Governor 
 
Rep. Stacy Plaskett,  
House Delegate 
 
Hon. Novelle Francis 
Senate President 
 
 
 

 
U.S.V.I. Judges 
Hon. Michael A. Chagares, 
Chief Justice, Third Circuit 
 
Hon. Robert A. Molloy  
Chief Judge, District Court 
 
Hon. Rhys Hodge 
Chief Justice, Supreme Court 
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AMERICAN BAR ASSOCIATION 

THE VIRGIN ISLANDS BAR ASSOCIATION 
SECTION OF STATE AND LOCAL GOVERNMENT LAW 

REPORT TO THE HOUSE OF DELEGATES 

RESOLUTION 

10A 

1 RESOLVED, That the American Bar Association urges Congress to amend 28 U.S.c. § 44(c) to 
2 insert the phrase '"and territory" after the phrase "each state", so that all states and territories 
3 within the jurisdiction of the federal courts of appeal may be represented on its bench; and 
4 
5 FURTHER RESOLVED, That the American Bar Association urges the President of the United 
6 States to nominate judges of federal courts of appeal that are representative of the geographic 
7 areas over which they exercise jurisdiction and, notwithstanding the lack of a statutory mandate, 
8 to nominate a Virgin Islands judge or attorney to the United States Court of Appeals for the 
9 Third Circuit to the current vacancy for which a nominee has not been named, and to nominate a 

10 Guam or Northern Mariana Islands judge or attorney to the next vacancy on the United States 
11 Court of Appeals for the Ninth Circuit. 
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REPORT 

That which has been characterized as "government of the people, by the 
people and for the people" is as eternally difJicult a business as it is an 
exciting and inciting idea. 1 

William Henry Hastie, Governor of the Virgin Islands of the United 
States of America (1946-49), Judge of the United States Court of Appeals 
for the Third Circuit (1949-76). 

The practice in filling circuit vacancies has been to replace each with a 
nominee from the same State from which his or her predecessor was 
nominated . ... 2 

Patrick Leahy (D-VT), United States Senator (I 975-Present), Chair, 
Senate Committee on the Judiciary (2007-Present). 

BACKGROUND 

Qualifications and Appointment Procedure 

10A 

Each of the federal district courts is assigned to one of 12 regional federal courts of 
appeal, and hears appeals from the district courts located within its circuit. Pursuant to section 
44 of title 28 of the United States Code, the only residency requirement for court of appeals 
judges, outside of the District of Columbia, is that the judge "be a resident of the circuit for 
which appointed at the time of his appointment and thereafter while in active service," and that 
there "be at least one circuit judge in regular active service appointed from the residents of each 
state in that circuit."] 

Although particular seats on the courts of appeal are ostensibly not assigned to any 
particular state or territory, it has been a long-standing practice for the President of the United 
States to consult with "home-state" senators when a vacancy arises 4 This tradition started as an 
informal senatorial courtesy, but later became institutionalized through the "blue-slip" procedure, 
in which the Senate Committee on the Judiciary takes no action on a judicial nominee unless 
both "home-state" senators return a slip of paper certifying that they do not object to the 

I WIlham Henry HastIc, Dedicatory Cerf'mony at Independence Ifal!, 426 ANt-;ALS I, I (1976). 

, ffeanng Oil NlI1th CirCUli Nominee Owens Postponed, METROPOLITAN "'~WS·Et-;TFRPRISE (Oct. 23, 2013), 

Im!):I/""" mctncws.com/artJcles/2.Ql3!o"en I 02313 .htm. 

' 28 U.S.c. S 44(c). 

, Ornn G Hatch, At Last a Look at the Facts The Truth About the Judlcwl SelectIOn Process. Each IS Enmled to 
filS or fler Own OpinIOn. But Not to filS Own Facts, II GEO. MASON L. REv. 467, 476-76 (2003). 
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10A 
nomination. 5 For purposes of this procedure, the "home-state" senators are often determined by 
ascertaining the residency of the court of appeals judge who previously held the seat, which has 
occasionally led to conflict if a judge moved his chambers after confirmation.6 Thus, attempts to 
"transfer" a court of appeals judgeship from one state to another are rarely successful, although 
not unprecedented. 7 

Court of Appeals Judgeships: Appointments From Outside the Contiguous 48 States 

Jurisdictions outside of the contiguous United States have been particularly susceptible to 
having seats transferred or simply having no representation at all. Although Hawai'i was 
assigned to the United States Court of Appeals for the Ninth Circuit in 1900 and achieved 
statehood in 1959, lIawai'i was unrepresented on the Ninth Circuit until April 23, 1971, with the 
appointment of Herbert Choy by President Richard M. Nixon8 Similarly, while Alaska was 
assigned to the Ninth Circuit in 1948 and became a state in 1959, Alaska had no representation 
on the Ninth Circuit until 1980, when President Jimmy Carter appointed Robert Boochever.9 

Perhaps most notably, lIawai'i and Alaska both completely lost their representation on 
the Ninth Circuit when those initial judges assumed senior status. Rather than nominating an 
Alaskan judge or attorney to succeed Judge Boochever when he assumed senior status in 1986, 
President Ronald Reagan appointed an Oregon attorney, Diarmuid O'Scannlain.lo While 
Alaska's lack of representation was relatively brief, in that President George II.W. Bush 
subsequently nominated Alaskan judge Andrew Jay Kleinfeld to the Ninth Circuit in 1991,11 
Hawai'i was without a Ninth Circuit judge for more than two decades. When Judge Choy 
assumed senior status in 1981, President Reagan appointed Melvin Brunetti, a Nevada attorney, 
to replace him,12 and no attempt was made to appoint another Hawai'ian to the Ninth Circuit. 
Significantly, the failure to replace Judge Choy with a fellow lIawai'i resident is precisely what 

\ Caprice L. Robert>, DIscrl'tlOn & Deference In Senille ConSideratIOn of JudlclI11 NominatIOns, 51 U. UlUISVILLE 

L. REV. 1 (2012). 

b Ninth CzrCUli N()mzn~(', supra note 2. 

7 Rachel Brand, Judlcwl App0lnrmel1ls: Checks and Balances In PraCllee, 33 lIARV. lL. PUB. p()['Y 47, 51 (2010). 

8 Hatch, supra note 4, at 50 n.l 1. 

9 Alaska Court Sy,tem, Remebering Judge Boochever, http://courts.alaska.govfboochever.htm. 

10 Federal Jud1c1al Center, BlOgraph1cal Duectory of Federal Judges O'Scannlam, Dlarmund Fionntain, 
http://www D~.govlservlettnGet1nfooJid l803&c1d 999&ctype na&instate na. 

11 Notably, Judge Klemfeld's nommatlOn to the Nmth ClrcUlt lS credJ1ed, at least m part, to the fact that Judge 
Boochever lmmedrate1y moved hlS chambers from Alaska to California upon assummg semor status, whleh 
provided "Alaska senators a compelling argnment for a new judge in then state durmg the Bush admlmstratlon." 
Jenmfer E. Spreng, The Icebox Cometh A Former Clerk's VIE'W of the Proposed NlI1th ClreUli Spilt, 73 WASH. L. 
REV. 875,941 n 314 (1998). 

12 Federal Jud1clal Center, Blographlcal DIrectory of Federal Judges 
http://www./jc.goviservlet/nGetlnfo')jid~294&cld-999&ctype~na&mstate-na. 

2 
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lOA 
caused Congress to amend section 44(c) of title 28 to specify that at least one active federal court 
of appeals judge be a resident of each state within the circuit. 13 As a result of that legislation, 
Hawai'i attorney Richard Clifton became the second resident of Hawai'i to serve on the Ninth 
Circuit upon his appointment by President George W. Bush in 2002. 

The situation for United States territories is even bleaker. Unlike states, which constitute 
their own sovereigns under our federalist system, territories lack any separate sovereignty, and 
are thus subject to plenary control by Congress. 14 Except for American Samoa, which lacks a 
federal district court, the inhabited territories are each assigned to a geographic circuit, with 
Puerto Rico belonging to the First Circuit, the Virgin Islands being a part of the Third Circuit, 
and Guam and the Northern Mariana Islands both allocated to the Ninth Circuit. 15 The Virgin 
Islands and Puerto Rico have been more fortunate than Guam and the Northern Mariana Islands; 
while Guam and the Northern Mariana Islands have never had any representation on the Ninth 
Circuit bench, a Virgin Islander and a Puerto Rican have respectively served on the Third Circuit 
and First Circuit. 

William Henry Hastie achieved many milestones in his long, distinguished career of 
public service, including becoming the first African American federal judge, the first African 
American Governor of the Virgin Islands, and the first African American federal court of appeals 
judge. 16 That last milestone occurred on October 21, 1949, when President Harry S. Truman 
appointed Judge Hastie to a newly authorized judgeship on the Third Circuit. Judge Hastie 
served as an active judge on the Third Circuit, including as Chief Judge, until he assumed senior 
status on May 31, 1971, and continued to serve in that capacity until his death on April 14, 1976. 

Although rightfully celebrated as one of the pioneers of the civil rights movement, it is 
often forgotten that, upon his appointment to the Third Circuit, Judge Hastie also became the 
first judge or lawyer from a United States territory to sit on the federal court of appeals to which 
that territory is assigned. 17 Drawing on his experience as both a Virgin Islands judge and 

13 See 143 C()~G. REC. 3223 (1997) (statement of Rep. AbercrombIe). 

14 "Congres, shall have the Power to dispose of and make all needful Rules and Regulations respectmg the Tenl10ry 
and other Property belonging to the Untted States; and nothing In the ConstItution shall be construed as to PrejudIce 
any Claims of the Untted States. or of any partIcular State." US. Const. art. IV, sec. 3. Sec a/so Binns v Uniled 
States, 194 U.S. 486,491 (1904) ("It must be remembered that Congress, in the government of the tClTItories as well 
as the Distnct of ColumbIa, has plenary power, save as controlled by the prOVIsions of the Constltutlon "). 

]) 28 U.S.c. § 41. 

16 Sec Mark Tushnet, Bnng FIrsT, 37 STA~. L REv. 1181, 1182-83 (I9XS) (revieWing GILBERT WARr, WILLIAM 
HASTIE: GRACIe U"iDFR PRI'SSCRE (198S)). InCIdentally, despIte being appointed by PreSIdent Franklin D. Roosevelt 
to the Distnct CouI1 of the VIrgin Islands In 1937, thus becoming the first Afncan AmeTlcan federal Judge, Judge 
HastIe does not have the d,stinctIon of serving as the first African AmeTlcan federal d,stTlct court Judge, gIven that 
the Distnct Court of the VIrgin Islands was - and remalOs to this day -an Article IV court despl1e exerclslOg 
tradl1ional ArtICle III Junsd,ct,on. See Mary L. Clark, One Man 's Token 15 AnOTher Woman', BreakThrough? The 
AppOinTmenT of The FIrST Women Federal Judges, 49 VILI.. L REV. 487,492 n.30 (2004) 

17 In fact, for virtually all of Judge Hastie's actIVe serVIce, the Virgin Islands, an Insular telTltory, had greater 
representatIon on the federal courts of appeal than Alaska and Hawar'l, despIte the latter JtlTlSdIctIons achieving 
statehood In 1959. 
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Governor of the Virgin Islands, Judge Hastie ensured that the cItIzens of the Virgin Islands 
possessed a voice on the federal court that, during his period of service, acted as the de facto 
court of last resort for the Virgin Islands. ls But as with Judge Boochever and Judge Choy, a 
fellow Virgin Islander did not succeed Judge Hastie on the Third Circuit bench; rather, President 
Richard M. Nixon appointed a New Jersey judge, James Rosen, to the position.1 9 Today, the 
Virgin Islands remains without representation on the Third Circuit, even though the number of 
appeals originating in the Virgin Islands are roughly comparable to those originating from 
Delaware,2o a jurisdiction which has two active and two senior judges on the Third Circuit.2! 

Only one territory, Puerto Rico, is presently represented on any federal court of appeals. 
Juan Torruella, a judge of the United States District Court for the District of Puerto, was 
appointed by President Reagan on October 3, 1984, to a newly-authorized judgeship on the 
United States Court of Appeals for the First Circuit?2 Judge Torruella remains an active judge 
on that court to this date, and served as its Chief Judge from 1994 to 200 I. However, given that 
section 44(c) of title 28 of the United States Code only mandates there "be at least one circuit 
judge in regular active service appointed from the residents of each state in that circuit," there is 
no guarantee that Judge Torruella, upon his retirement, will be succeeded by another Puerto 
Rican judge-notwithstanding the fact that appeals from Puerto Rico have historically accounted 
for approximately 30 to 40 percent of the First Circuit's traditional appellate case 10ad.23 

TilE NEED FOR TERRITORIAL REPRESENTATION ON TilE COURTS OF APPEAL 

Judge Kleinfeld, in written testimony to the Commission on Structural Alternatives for 
the Federal Courts of Appeals, explained how the homogeneity of the composition of Ninth 
Circuit - -the vast majority of whom hale from California- adversely affects the quality of 
appellate decisions: 

18 UntIl the establisbment of the Supreme Court of the Vlrgm Islands in January 2007. the Vlrgm Islands dId not 
have a JiJlly developed local JUdlcwl system. WIth deCISIons of the local tnal courts appealable as of nght to the 
Dlstnct Court of the Virgin Islands with a further appeal as of nght pef1111tted to the Thud CirCUlI. See Edwards v 
HOVENSA. LIe, 497 F.3d 355. 361 n.3 (3d Clr. 2007) (summanzmg hlstoncal relatJOnshlp between Vugm Islands 
JudiCIary and the federal courts). 

19 Federal JudIcial Center. BJOgraphical DIrectory of Federal Judges Rosen. James. 
http://www.fic.gov/servlet/nGetlnfo~jid- 2048&cld-999&ctype~na&instate na. 

20 Admlmstratlve Office of the United States Courts. 20 10 Annual Report. Soures of Appeals and Origmal 
Proceedmgs. http://www . uscourts. gov /uscourts/Statlstlcsi JudlcialBusiness/2 01 0/appendlceslB03 Sep I O.pdf. 

n Delaware IS currently represented on the ThIrd CIrcuIt by actIve judges Thomas L. Ambro and Kent A. Jordan. as 
well as semor Judges Walter Stapleton and Jane Roth. 

J) Federal JUdiCtal Center, BiographIcal DIrectory of Federal Judges Torruella. Juan R., 
http://www.fjc.gov/servJetinGetlnfo?]1d 2400&Cld 999&ctype-na&mstatc na. 

23 Umted States Court of Appeals for the First Cucuit, 20 I 0 Annual Report, 
http://www.cal.uscourts.gov/slles/ca I /fJles/oce/20 I OAnnuaIReport.pdf. 
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Much federal law is not national in scope. Quite a lot of federal 
litigation arises out of federal laws of only local applicability, such as the 
Bonneville Power Administration laws, the laws regarding Ilopi and 
Navaho relations, the Alaska National Interest Lands Conservation Act, 
and the Alaska Native Claims Settlement Act. It is easy to make a mistake 
construing these laws when unfamiliar with them, as we often are, or not 
interpreting them regularly, as we never do. 

Much federal procedure mirrors state procedure in the particular 
district. For example, Federal Rule of Civil Procedure 4 imports state 
procedure. Where law is not specified, bar and bench customs in the 
different localities often fill it in. It is very helpful for judges to know how 
releases, attorney's fees contracts, and other documents for common 
transactions, are typically written in a state, so that they know when 
something is suspicious and when it is ordinary. In diversity cases, we are 
required to apply state law in federal court. 

Yet on our court, ordinarily no judge on the panel has intimate 
familiarity with the law and practices of the state in which the case arose, 
unless that state is California. A judge on my court sits in Alaska perhaps 
once in ten years, and ordinarily never sits in Montana, Idaho, Nevada, or 
Arizona. 

Social conditions also vary, in ways that can color judges' 
reactions to facts, and disable them from understanding the factual settings 
of cases not arising in California. For example, judges from Los Angeles 
have different assumptions about what kind of people have guns than 
judges from Idaho, Montana, and Alaska, who tend to associate gun 
ownership with a high proportion, perhaps a considerable majority, of the 
longtime law-abiding residents of the state. Native Americans have. 
reservations in most states in our circuit, but in Alaska reservations have 
generally been abolished. It is quite possible for Alaska lawyers not to 
point this out in a brief because it is so obvious and well known, and for 
Ninth Circuit judges on a panel and their law clerks, who have never been 
to Alaska, not to know it. 24 

lOA 

These considerations apply with even greater weight to the territories. While federal 
courts of appeal typically only interpret state law in diversity cases, they must resolve issues of 
territorial law much more frequently. Unlike the states, where the state supreme court possesses 
the final word over interpretation of the state constitution, the highest courts of the territories of 
Puerto Rico, Guam, the Northern Mariana Islands, and the Virgin Islands share concurrent 
jurisdiction with the federal courts to interpret their respective constitutions or organic acts. This 
is because territories are not separate sovereigns, but rather derive their sovereignty from the 
United States; as a result, the constitutions and organic acts of the territories are actually federal 
statutes which may be freely interpreted by federal courts without providing any deference to the 

'" Letter from Andrew J. Kleinfeld to the CammisslOn on Structural Alternatives far the Federal Courts of Appeals 
(May 22, 1998), http://www.library.unt.edulgpalcsafcafhearings/submitted/kleinfel.htm. 
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territorial supreme courtS. 25 Another peculiarity stemming from the fact that the territories and 
the United States are treated as a "single sovereign" is that, while state criminal prosecutions can 
never be brought in federal court, violations of both federal and territorial law must be 
simultaneously prosecuted in federal court in order to comply with the Double Jeopardy Clause 
of the United States Constitution.26 As a result, federal courts of appeal must interpret territorial 
criminal law on a regular basis, often without any guidance from the territorial supreme court,2? 
which may lead to surprising decisions. 28 

Moreover, each territory only became a part of the United States relatively recently-at 
least in comparison to the 50 states- and as a result has retained its own distinct culture which 
continues to influence its legal system. Puerto Rico, having been acquired from Spain at the 
conclusion of the Spanish-American War in 1898,29 maintains Spanish as an official language, 
and follows the civil law system. 30 Guam, also acquired from Spain, operated under nearly­
absolute military rule until 1950, and is the only jurisdiction under the United States flag to have 
actually been invaded and occupied by a foreign power.'1 The Virgin Islands, purchased from 
Denmark in 1917,32 has been outside of the United States customs zone since its acquisition,3l 
and retains several remnants of European influence, such as by rejecting the American rule on 
attorney's fees in favor of the English rule. 34 And the Northern Mariana Islands, having 
negotiated its entry into the United States in 1978 in lieu of becoming an independent nation, is 

?S See. I' g, Guam v Guerrero, 290 F.3d 1210, 1214 (9th CIf. 2002) ("[D]esplle the fact that we are dealing with 
Guam's 'BIll of Rights: we cannot ignore the fact that § 142Ib(a) IS a federal statute dealmg wllh an Issue of federal 
constItutIOnal import, not a local law. As such, we employ a de novo standard of revIew."). 

]6 See. e g , Gov 't of the VI v Dowlmg, 633 F.2d 660, 669 (3d CiT. 1980). 

]7 See. e g, Gov't of rhe VI v LeWIS, 620 F.3d 359, 364 n.5 (3d CIT. 2010) (detenmmng, m the first instance, 
whether Vugm Islands law allows for a justIficatIOn defense). 

'x For example, the Thud CIrcuit has repeatedly held that, unlIke the laws of Delaware and other states, "Virgin 
Islands law contams no presumption that an individual lacks a permll to carry a firearm," and therefore "the 
Government bears the burden of proof m the Virgin Islands that the defendant had no license for a recovered 
firearm." United Stares v LelVls, 672 F.3d 232, 240 (3d CIT. 2012) (CItmg Unzted Stares v Gatlm, 614 F.3d 374, 
378-79 (3d CIT. 2006». The Supreme Court of the Virgm Islands, however, has expressed some puzzlement at thIS 
Ime of deCISions, gIVen longstandIng pnor case law in VITgm Islands local courts holdIng the opposlle that were 
Simply Ignored by the Third ClrcllIt panels, as well as the fact that the pertment VirgIn Islands statutes mcluded 
language nearly word-for-word Idenllcal as statutes from other states m which courts also held the opposite. People 
of the V I v Murre/l, 56 V.l. 796, 809-10 (V.l. 2012). 

29 Treaty of Pans, Dec. 10,1898, U.S.-Spam, 30 Stat. 1754 (1898). 

30 See OrtIz-Lebron v Unzted States, 945 F.Supp.2d 261, 265 (D.P.R. 2013) (collectmg cases). 

'I Hannah M.T. GutIerrez, Guam's Future Polillcal Status' An Argumenr ii,r Free Assoczarion with US Crttzenshlp, 
4 ASIAN-PAC. L. & POl.'y J. 122, 126-27 (2003). 

" Convention for CessIOn of the Danish West IndIeS, Aug. 4, 1916, U.S -Denmark, 39 Stat. 1706 (1917). 

\\ See Unzted States v Hyde, 37 F.3d 116, 12l (3d Clf. 1994). 

34 See BaptIste v Gov't of the V I , 529 F.2d 100, 102 (3d CIT. 1976). 
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able to exercise numerous powers that would be easily held unconstitutional if attempted by any 
other jurisdiction, such as restricting land ownership solely to those of Northern Mariana 
descent. 35 But while each territory's distinct culture and practices should, when appropriate, be 
considered by a federal court hearing a case originating from the territory, it is simply not 
possible for a federal judge based in Philadelphia to obtain the same knowledge of the Virgin 
Islands as a judge who keeps his chambers in St. Thomas, or for a judge who lives in Boston to 
be as familiar with the Puerto Rican legal community as one based in San Juan. 36 

Additionally, this knowledge gap cannot be bridged by allowing federal district court 
judges assigned to the territories to sit on the federal courts of appeals by designation. Although 
the United States District Court for the District of Puerto Rico became an Article III court in 
1966,37 the District Court of Guam, District Court of the Northern Mariana Islands, and District 
Court of the Virgin Islands, despite their names, all remain Article IV courts. As a result, the 
Supreme Court of the United States has held that federal district judges in Guam, the Northern 
Mariana Islands, and the Virgin Islands are prohibited from sitting by designation on a federal 
court of appeal. 38 Consequently, the only way to ensure that all territories are represented on the 
federal courts of appeal is for the President to nominate, and the Senate to confirm, residents of 
each territory to positions on the respective court of appeals, as had been previously done with 
Judge Hastie and Judge Torruella. 

Of course, because every federal court of appeals hears cases in panels, with judges 
typically assigned to panels by random draw, there is no guarantee that- for example-·a Virgin 
Islands judge sitting on the Third Circuit would hear a Virgin Islands case. However, judges 
from the territories would still be able to influence the decision-making process simply from 
being on the court, even if not assigned to a particular case. Many courts of appeal, such as the 
Third Circuit, require that precedential opinions be circulated to the entire court for review, 
rather than just to the members of the panel,39 which would allow a judge appointed from a 
territory to inform the panel of an obvious error or misconception before it becomes binding 
precedent. And in all of the federal courts of appeals any active judge may initiate a vote to have 
a case heard en banc. 4o 

" Wahol v VlllacrLlSls, 958 F.2d 1450, 1462 (9th Cif. 1990). 

16 For example, m case ongmatmg in the Virgin Islands, the Third CircUlt, m an appeal of a Inal judge's deCISIOn to 
impose sanctIOns agamst an attorney, noled that the attorney "allegedly 'sucked her teeth' (whatever Ihat means) at a 
witness dunng a depOSItion." Saldana v Kmarl Corp., 260 F.3d 228, 232 (3d Cu. 2001) (emphasis added). Those 
famIlIar with the Vlrgm Islands, however, would be aware that suckmg one's teeth "IS a local custom which 
indIcates feeling of dIsgust, anger, dIsbelIef. or imItation." Un/led SlaieS v Canel, 569 F.Supp. 926, 931 n.3 (D.V.l. 
1982) 

P PublIc Law 89·571,80 Stat. 764. 

" See NgUlen v Un lied Slates, 539 U.S. 69,74-76 (2003) (holdmg "'mth Cnclllt committed reverSIble enor by 
penmttrng Judge of the Dlstnct Court of the "'orthern Marian Islands to SIt by deSIgnation on a Nrnth CIrcuit panel). 

19 See 3d ell l.O.P. 5.5.4. 

40 FeD R. App. PROC. 35(1). 
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THE ROLE OF THE AMERICAN BAR ASSOCIATION 

The American I3ar Association, as the national representative of the legal profession, has 
established goals to further its mission of defending liberty and delivering justice. Specifically, 
the American Bar Association has made it its objective to "[p]romote full and equal participation 
in the association, our profession, and the justice system by all persons," ABA Goal 111.1, and to 
"[w]ork for just laws, including human rights, and a fair legal process." ABA Goal IV.3. 
Consistent with its mission, the American Bar Association, on its website promoting its theme 
for Law Day 2014, "American Democracy and the Rule of Law: Why Every Vote Matters," 
states in the very first paragraph that 

One of our most cherished national ideals, expressed eloquently by 
Abraham Lincoln, is "government of the people, by the people, for the 
people." It is a principle enshrined in our Nation's founding documents, 
from the Declaration of Independence's assurance that governments derive 
their powers from the consent of the governed, to the opening three words 
of the Preamble to the U.S. Constitution, "We the People.,,4! 

To this end, the American I3ar Association has seen fit to advocate for the interests of the 
territories, such as in 1990, when the House of Delegates passed Resolution SF to specifically 
urge President George H.W. I3ush to nominate, and the Senate confirm, an appointee to the 
District Court of the Virgin Islands, which at the time had no full-time active judge for an 
unacceptably long period oftime.42 

Unquestionably, several aspects of the relationship between the United States and its 
territories are inherently undemocratic; for instance, citizens residing in the territories lack the 
right to vote for President or for any voting members of Congress. However, while some of 
these inequities may only be remedied through a constitutional amendment or by overturning 
United States Supreme Court precedent, ensuring that the territories are permanently represented 
on the federal courts of appeal can be achieved through ordinary legislation. 

Under current federal law, it is mandatory that, for the 12 regional circuit courts of 
appeal, there '"be at least one circuit judge in regular active service appointed from the residents 
of each state in that circuit.,,4l Significantly, this provision was itself adopted in 1997 in direet 
response to the colleetive failure of Presidents Reagan, Bush, and Clinton to appoint a Hawai'i 
judge to the Ninth Circuit after Judge Choy assumed senior status.44 Simply amending this 
provision to insert '"and territory" after the words '"each state" would be sufficient to ensure that 

41 AmerIcan Bar ASSOCIatIOn. DiVIsion for Public EducatlOn, Law Day 2014, 
http·llwww.amencanbar.org/grollps/publIc edllcatlOnimitJatlves awards!l,!-w_day 2014.html. 

" Approved by the ABA House of Delegates (February 1990). 

" 28 U.S.C. § 44(c). 

44 Brand. supra note 7, at 50 n.ll. 
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at least one judge from each territory will serve on the pertinent court of appeals. Given that 
none of the territories are privileged with a voting representative in either the House of 
Representative or the Senate, action by the American Bar Association would greatly increase the 
likelihood of Congress enacting such legislation. 

Additionally, the territories' lack of representation could also be immediately remedied 
by the President nominating residents of the territories to vacancies on the pertinent courts of 
appeals. As the appointments of Judge Hastic to the Third Circuit and Judge Torruella to the 
First Circuit illustrate, nothing precludes residents of the territories from serving on the federal 
courts of appeals. However, this is not an effective long-term solution, given that the territories 
lack any representation in the Senate--voting or otherwise-~and cannot vote for President. In 
light of the territories' substantially reduced political power relative to the states , there is a 
significant danger that- in the absence of legislation mandating that at least one judge be a 
resident of each territory--the scat will simply be transferred from the territory to a state, as was 
the case when Judge Hastie assumed senior status. Moreover, it is worth noting that the only 
territorial judges appointed to the courts of appeal-Judge Hastie and Judge Torruella-were 
both nominated to newly-created judgeships that had not yet been "claimed" by any "home­
state" senators, and that simply urging the President to, in effect, "transfer" existing seats to the 
territories could prove politically difficult. Nevertheless, scats on the federal courts of appeal do 
not belong to any particular state or territory, and thus nothing, other than informal Senate 
custom, precludes such a nomination.45 Again, as the territories lack any representation in the 
Senate, the support of the American Bar Association would be critical to ensuring that such 
nominees could be successfully confirmed. 

SUMMARY 

The recommended resolutions will enable the American Bar Association to facilitate its 
long-standing mission of promoting the administration of justice and ensuring that all 
Americans, regardless of the state or territory in which they reside, arc represented on the federal 
courts of appeals. 

Respectfully submitted, 

Nycole Thompson 
Virgin Islands Bar Association 
August 2014 

4' ld at 51. 
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GENERAL INFORMA nON FORM 

Submitting Entity: Virgin Islands Bar Association 

Submitted By: Adriane J. Dudley 

I. Summary of Resolution(s). The purpose of this resolution is to amend existing federal law, 
28 U.S.c. § 44(c), to insert the phrase "and territory" after the phrase "each state," to ensure 
that all states and territories within the jurisdiction of the federal courts of appeal are 
represented on its bench. The resolution also urges, in the interim, that the President 
nominate, and the Senate confirm, a member of the Virgin Islands Bar to the current vacancy 
on the United States Court of Appeals for the Third Circuit for which a nominee has not been 
named, and a member of the Guam or Northern Marianas Island Bars to a future vacancy on 
the United States Court of Appeals for the Ninth Circuit. 

2. Approval by Submitting Entity. Approved by the Virgin Islands Bar Association Board of 
Governors on April 17,2014. 

3. Has this or a similar resolution been submitted to the House or Board previously? 

No 

4. What existing Association policies are relevant to this Resolution and how would they be 
affected by its adoption? 

The American Bar Association has made it its objective to "[p ]romote full and equal 
participation in the association, ,our profession, and the justice system by all persons," ABA 
Goal III.l, and to "[w]ork for just laws, including human rights, and a fair legal process." 
ABA Goal IV.3. Additionally, the ABA has designated "American Democracy and the Rule 
of Law: Why Every Vote Matters" as its theme for Law Day 2014. Passage of this resolution 
furthers all of these existing policies, in that it would ensure that all Americans, regardless of 
the state or territory in which they reside, have a representative from their jurisdiction on 
their federal court of appeals. 

5. If this is a late report, what urgency exists which requires action at this meeting of the 
I louse? 

N/A 

6, Status of Legislation. (If applicable) 

N/A 
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7. Brief explanation regarding plans for implementation of the policy, if adopted by the House 
of Delegates. 

A copy of the resolution would be distributed to the President of the United States and all 
members of Congress. 

8. Cost to the Association. (Both direct and indirect costs) 

None, other than the costs of transmitting the resolution to the President and members of 
Congress. 

9. Disclosure of Interest. (If applicable) 

N/A 

10. Referrals. 

American Bar Association Young Lawyers Division 
Standing Committee on Federal Judicial Improvements 
Standing Committee on the Federal Judiciary 
Commission on Racial and Ethnic Diversity in the Profession 

II. Contact Name and Address Infonnation. (Prior to the meeting. Please include name, 
address, telephone number and e-mail address) 

Adriane J. Dudley 
Dudley Rich Davis LLP 
5194 Dronningens Gade Suite 3 
St Thomas, VI 00802 
340.776.7474 
adudley(a;dudleylaw.com 

12. Contact Name and Address Information. (Who will present the report to the House? Please 
include name, address, telephone number, cell phone number and e-mail address.) 

Adriane J. Dudley 
Dudley Rich Davis LLP 
5194 Dronningens Gade Suite 3 
St Thomas, VI 00802 
340.776.7474 

adudley(a;dudleylaw.com 
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EXECUTIVE SUMMARY 

I. Summary of the Resolution 

The purpose of this resolution is to amend existing federal law, 28 U.S.c. § 44(c), to 
insert the phrase "and territory" after the phrase "each state," to ensure that all states and 

territories within the jurisdiction of the federal courts of appeal are represented on its bench. The 
resolution also urges, in the interim, that the President nominate, and the Senate confirm, a 
member of the Virgin Islands Bar to the current vacancy on the United States Court of Appeals 
for the Third Circuit for which a nominee has not been named, and a member of the Guam or 
Northern Marianas Island Bars to a future vacancy on the United States Court of Appeals for the 
Ninth Circuit. 

2. Summary of the Issue that the Resolution Addresses 

All federal district courts, including those based in United States territories, are assigned 
to one of the 12 regional federal courts of appeals. Under federal law, it is required that there 
"be at least one circuit judge in regular active service appointed from the residents of each state 
in that circuit." However, no such provision requires that there be one circuit judge in active 
service appointed from the territories that are assigned to that circuit. As a result, since their 
establishment, only two judges hailing from the territories have ever been appointed to a federal 

court of appeals. 

3. Please Explain How the Proposed Policy Position will address the issue 

The resolution will address this issue by amending existing law to require that there "be 
at least one circuit judge in regular active service appointed from the residents of each state and 

territory in that circuit." Until such legislation is passed, the resolution urges the President to 
nominate, and the Senate to confirm, a Virgin Islands attorney or judge to the current vacancy on 
the Third Circuit, and a Guam or Northern Marianas Islands attorney or judge to the next 

vacancy on the Ninth Circuit. 

4. Summary of Minority Views 

No minority views were expressed when the Virgin Islands Bar Association considered 

this issue. 
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